
70 

by Nicholas T. Williams

 In a 2008 National Survey of  
Drinking and Driving Attitudes and 
Behaviors administered to 6,999 Amer-
ican residents, the U.S. Department 
of  Transportation found that 81 per-
cent of  respondents saw drinking and 
driving by others as a major threat to 
their personal safety and that of  their 
families.1 There are very few 80/20 is-
sues in America, however the public’s 
perception of  the dangers and risks of  
drinking and driving is certainly one of  
them.   
 Illinois courts have considered the 
issue of  intoxication as a basis for both 
fault and comparative negligence since 
at least the 19th Century. The 1878 Il-
linois Supreme Court decision of  City 
of  Auroa v. Hillman is an excellent start-
ing point for review on the subject.2 

Although it is tempting to consider a 
nearly 150 year old decision outdated, 
the Hillman Court’s analysis on the cen-
tral issue of  this article is actually in 
lockstep with the modern case law.  
 The primary consideration on the 
admissibility of  evidence of  intoxica-
tion in a civil proceeding is prejudice. 
The Department of  Transportation 
study cited above clearly indicates the 
American people hold extremely nega-
tive views of  drinking and driving. And 
why would they not?  Alcohol impair-
ment was implicated in the deaths of  
more than 13,000 people on Ameri-
ca’s roadways in both 2021 and 2022.3 

Whether due to drunk driving, alcohol-
related diseases, or alcohol-associated 
violence and abuse, few people are for-
tunate enough to live their entire lives 
without experiencing some degree of  
pain or trauma from alcohol. These 
real life experiences and related nega-

tive impressions, fairly or not, can eas-
ily coalesce into unconscious bias and 
prejudice in the minds of  jurors. And 
this prejudice can result in unfair out-
comes. 
 Questions surrounding the admis-
sion of  evidence of  intoxication are 
not relevance issues. The consumption 
of  an intoxicating substance by any 
party involved in an accident is usually 
relevant. This is a prejudice issue. 
 The reality is the consumption of  
alcohol by either a plaintiff  or a defen-
dant, prior to a motor vehicle collision, 
is almost certainly relevant to a fi nder 
of  fact.  But that is rarely the issue ar-
gued before the court. The real issue is 
whether the party seeking to introduce 
evidence of  intoxication can meet the 
highly technical admissibility require-
ments of  the Illinois common law, 
and be allowed to present those highly 
damaging facts at trial.
 This article will provide a summary 
of  the law of  admissibility of  evidence 
of  intoxication in an Illinois civil pro-
ceeding. It will discuss the cases and the 
jury instructions likely to arise in the 
litigation of  such evidence, as well as 
practice pointers for both plaintiff  and 
defense attorneys. Above all, this article 
is designed to be a practical resource to 
help you navigate evidence of  intoxi-
cation in your next case. Remember, 
this issue is not about relevance – It is 
about prejudice.

II. Summary of  the Law          
 While Hillman is still good law, let 
us fast forward 105 years to Sandburg-
Schiller v. Rosello.4 This 1983 decision 
echoes much of  Hillman and presents 
an excellent overview of  many issues 
that commonly arise in litigation of  the 

admissibility of  evidence of  intoxica-
tion.
 In Sandburg-Schiller, the court ac-
knowledged that the presentation of  
evidence of  alcohol consumption prior 
to a motor vehicle accident is extremely 
prejudicial. In order to address this ob-
vious prejudice, the court recognized 
that strict evidentiary standards must 
be applied to make sure that such evi-
dence was instructive and not merely 
infl ammatory. These evidentiary stan-
dards are discussed in detail below.

A. Technical Requirements for the 
Introduction of  Evidence of  Intoxi-
cation
 Sandburg-Schiller explains how a 
court will evaluate evidence of  intoxi-
cation before ruling on a motion to 
bar or admit such evidence.  First, ac-
tual impairment from an intoxicating 
substance must be shown, not merely 
evidence of  consuming an intoxicating 
substance. This prevents trial lawyers 
from taking evidence of  the consump-
tion of  a potentially small amount of  
alcohol and baselessly alleging that the 
accused party was driving within the le-
gal defi nition of  “intoxicated.”
 Opinion evidence from an expert 
is considered appropriate, but lay eye-
witness testimony may also be allowed 
into the record if  certain requirements 
are met. These requirements force trial 
lawyers to demonstrate to the court 
both evidence of  drinking and observed 
unusual behavior on the part of  the 
allegedly intoxicated individual. Mir-
roring the rationale in Hillman, Sand-
burg-Schiller reminds us that whether a 
person is intoxicated is a question of  
fact, “patent to the observation of  all,” 
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without the necessity for particular sci-
entifi c knowledge, and may be proven 
as other facts are proven. Translation: 
A doctorate degree is not required for a 
witness to testify about evidence of  in-
toxication at the time of  an accident, as 
long as the foundational requirements 
are met.  
 So what are the foundational re-
quirements for the admission of  evi-
dence of  the consumption of  alcohol 
at a civil trial? According to Sandburg-
Schiller, you need to show proof  of  the 
consumption of  alcohol plus related 
unusual behavior. Although a BAC test 
may not be required, objective scien-
tifi c data presented by a physician is 
the gold standard. In scenarios where 
the blood alcohol level is extraordinarily 
high, this fact alone may be suffi cient. 
But practitioners should remember the 
“Drinking Plus” rule. That means pre-
senting proof  of  the consumption of  
alcohol paired with evidence that the 
accused was acting unusual in a way 
that indicates impairment is usually re-
quired to get such evidence to a jury.  
       

 There is an underlying reality to 
litigation involving intoxication that is 
important to address right out of  the 
gate. Most of  the cases discussed be-
low deal with a plaintiff ’s alleged intox-
ication in the context of  an affi rmative 
defense. The dearth of  cases stemming 
from drunk driver defendants is stark 
in comparison to what can be found in 
the affi rmative defense sphere of  cases 
on the subject.
 Reality check – Juries do not like 
drunk drivers. Full stop.
 The lack of  cases dealing with a 
drunk driver defendant can likely be 
attributed to this sentiment. The obvi-
ous conclusion is that defense lawyers 
are inclined to settle these cases before 
procedural or admissibility issues be-
come ripe for appellate court consid-
eration. Conversely, the fact that the 
majority of  cases on the subject stem 
from affi rmative defenses strongly sug-

gests that defense lawyers are less likely 
to settle cases where the plaintiff  was 
drinking.       

C. The IPIs and Defi nitions of  In-
toxication
 IPI 12.01 is the starting point for 
understanding the admissibility of  evi-
dence of  intoxication. IPI 12.01 pro-
vides that an intoxicated person is held 
to the same standard as a sober person. 
It also tells us that evidence of  intoxi-
cation can be used to determine wheth-
er a party was negligent, willful and 
wanton, or contributorily negligent. 
IPI 12.01 does not defi ne intoxication 
however, it only states such evidence 
can be used by the trier of  fact in a trial.  
 The pattern instructions for The 
Dram Shop Act defi ne intoxication: “A 
person is intoxicated when as a result 
of  drinking alcoholic liquor there is an 
impairment of  his mental or physical 
faculties so as to diminish his ability to 
think and act with ordinary care.” Criti-
cally, the Notes for IPI 150.15 clarifi es 
that the instruction may be used in neg-
ligence or other cases where intoxica-
tion is claimed. This is the defi nition 
that practitioners should use through-
out the case, as it is the defi nition that 
the jury will receive at the time of  trial.

       
 In cases involving evidence of  in-
toxication, it is important to invoke the 
proper terminology. And what is the 
magic word necessary to invoke the ad-
mission of  evidence of  intoxication?  
 “Impairment.”
 French v. City of  Springfi eld5  is an ex-
cellent case on the subject and defi ni-
tion of  impairment. In French, evidence 
testimony from a physician indicated 
that a driver was probably “under the 
infl uence” because said driver’s BAC 
was found to be .136.  “Probably under 
the infl uence” are not the magic words.
 The French court found that the 
test is not whether someone is “under 
the infl uence,” but whether that person 
is “impaired.” Related concepts, but 
different words.

 Pursuant to IPI 150.15, a person 
must be “impaired” for there to be a 
fi nding of  intoxication. Do “under the 
infl uence” and “impaired” mean the 
same thing? The Fourth Appellate Dis-
trict did not think so and ruled that the 
failure to invoke the proper terminol-
ogy and present evidence of  “impair-
ment” may constitute reversible error.

 Now that we have our defi nitions 
and understand the signifi cance of  
magic words, let us examine the com-
mon issues that arise in cases involv-
ing evidence of  intoxication. We will 
start by discussing what barred testi-
mony regarding alcohol actually limits. 
Remember, successfully barring such 
testimony is only the fi rst step in the 
process. It is imperative that counsel re-
mains vigilant against even references 
to alcohol that may bring the specter of  
the subject to the minds of  the jury. 
 In Wagner v. Zboncak,6  the court 
considered the dangers of  testimony 
involving insinuations and innuendos 
referencing the consumption of  alco-
hol in front of  a jury. The trial court 
granted a pre-trial motion in limine bar-
ring evidence that the plaintiff  con-
sumed alcohol on the day of  the mo-
tor vehicle accident. During the direct 
examination of  the defendant, the de-
fendant testifi ed that the scene of  the 
accident “smelled like a brewery” and 
that “there were beer bottles all over 
the place.” The Second District ruled 
that insinuations and innuendoes based 
merely upon drinking are impermis-
sible without evidence of  intoxication. 
As a result, the court reasoned that 
even indirect reference of  such preju-
dicial evidence was grounds for rever-
sal, and even a mistrial. Wagner there-
fore presents a clear application of  the 
Drinking Plus Rule. Even suggestions 
of  the presence of  alcohol are taboo, 
unless “impairment” can be shown.
 Wagner is also instructive on how 
to deal with this issue in real time as 
it arises. The Second Appellate District 
makes clear in the Wagner decision that 
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objections and motions related to evi-
dence of  intoxication may be delayed 
until the jury has left the courtroom. 
This prevents further prejudice so that 
an attorney is not forced to try to ob-
ject in front of  the jury and draw more 
attention to the prejudicial evidence.   
   

 The same rules governing the ad-
missibility of  evidence of  alcohol con-
sumption in civil proceedings also ap-
ply to narcotics.  
 In Logan v. U.S. Bank,7 the plaintiff  
was crushed by a truck in a workplace 
accident. Postmortem testing revealed 
the morphine level in plaintiff ’s blood 
was 10 to 20 times higher than the 
usual range for a person prescribed the 
substance to address moderate pain. 
The pharmacology expert in the case 
described this level of  impairment as 
tantamount to having “molasses on the 
brain.” The court allowed this evidence 
to be presented to the jury, holding that 
the laws that apply to the admissibil-
ity of  alcohol evidence applied to the 
morphine evidence in that case. Addi-

tionally, the court held that very high 
levels of  morphine found in the blood-
stream were admissible as a circum-
stance to be considered by a jury on 
the issue of  whether the plaintiff  was 
acting with due care for his own safety. 
As the court recognized, such evidence 
was relevant as due care is a question 
for the trier of  fact.  
 The Logan decision seems to fl y in 
the face of  the Sandburg-Schiller “Drink-
ing Plus” rule, but it fi nds support in 
other cases, including Sobczak v. G.M. 
Corp.8 The Sobczak case dealt with a 
plaintiff  who brought a strict liability 
claim against General Motors after he 
was burned by a fi re inside of  his van. 
Retrograde alcohol analysis showed 
that the plaintiff ’s BAC was consistent 
with drinking 12-18 beers. Unsurpris-
ingly, the trial court was more open 
minded to arguments that amounted to 
a kind of  implied or inferred unusual 
behavior under such circumstances. 
The expert was allowed to review de-
scriptions of  the plaintiff ’s conduct 
prior to the fi re, which included the 
plaintiff ’s unusual movements in the 

vehicle after smelling the fi re, and his 
refusal to exit the vehicle when it be-
came clear that there was danger. The 
expert testifi ed that such behavior was 
unusual behavior and indicative of  the 
plaintiff ’s impaired judgement.  
 Are tenuous third-party descrip-
tions and/or inferences about how 
someone was behaving prior to or dur-
ing an accident suffi cient to meet the 
“Drinking Plus” standard? The Sobczak
decision certainly seemed more inter-
ested in the plaintiff ’s very high BAC 
than it did with the behavior evidence. 
So, what is the rule?  Is it “Drinking 
Plus”? Is it “Drinking Plus,” unless the 
individual in question was extremely 
intoxicated with a very high BAC?  Al-
though we seem to be without a true 
brightline test, we do have two cases 
that get us very close.
     

 No article on the subject of  the ad-
mission of  evidence of  intoxication in 
a civil proceeding would be complete 
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without a discussion of  the Petraski line 
of  cases.9 The Petraski cases represent 
controlling authority on the issue, and 
any trial judge will expect to see them 
cited in briefs when this issue is raised 
at trial.  Even though Petraski I & II do 
not provide a bright line test, the cases 
do frame the rules of  engagement for 
practitioners seeking to admit or ex-
clude such evidence. There is no hiding 
from Petraski on the issue of  the admis-
sibility of  intoxication issue.
 In Petraski II, the court held that 
the granting of  a new trial was not an 
abuse of  discretion after the trial court 
realized that the defendant’s introduc-
tion of  certain evidence of  plaintiff ’s 
intoxication and impairment was un-
reliable and prejudicial. The trial court 
found that given the level of  alcohol 
in the plaintiff ’s blood, it was specu-
lative for the defense expert to testify 
to the “possible” effects of  alcohol on 
the plaintiff  at or before the time of  
accident. As clarifi ed by Logan, Petraski 
II did not announce a bright-line test, 
nor did it conclude that the admission 
of  an expert’s opinion of  impairment 
would be an abuse of  discretion based 
upon unusually high levels of  blood-
alcohol content.  
 The Logan decision is extremely 
helpful in understanding Petraski. The 
Logan court announced that Petraski I 
held that evidence of  intoxication is 
relevant to the issue of  contributory 
negligence, and that Petraski II did not 
change that. The court made it clear 
that Petraski II held that being “under 
the infl uence of  alcohol” may not nec-
essarily be the same thing as being “im-
paired by alcohol.”  We should there-
fore add Logan to our required reading 
list on the subject.  
 The specifi c issue raised in Petraski 
II concerned the presumption of  im-
pairment in a person without a high 
BAC test result. The court recognized 
that the presumption of  being under 
the infl uence of  alcohol due to a BAC 
over the statutory limit did not nec-
essarily mean that the person was in-

toxicated according to the defi nition of  
impairment. As discussed in Logan, Pe-
traski II held that when a test reveals an 
individual’s BAC is relatively low, then 
a trial court does not abuse its discre-
tion when barring evidence that the in-
dividual may have been impaired based 
solely on the BAC test results. The Lo-
gan court applied the same rationale to 
its own facts, fi nding that an unusually 
high level of  intoxication confi rmed 
by test results, say 10 to 20 times the 
normal level of  morphine found in 
the body of  a man being treated for 
moderate pain, would be grounds to let 
such test results into the record.
 So, what is the rule? Per the First 
Appellate District’s own words in the 
Logan decision, there is no bright-line 
rule. Does introduction of  the evi-
dence of  the consumption of  alcohol 
in a civil claim still require meeting the 
“Drinking Plus” rule? It certainly helps, 
but in cases concerning very high levels 
of  drugs or alcohol conclusively deter-
mined to be in an individual’s system, 
“Drinking Plus” may not be required.
 There is no brightline rule for 
establishing the “Drinking Plus” 
standard. Instead, courts evaluate in-
toxication evidence by considering a 
combination of  observable behavior 
and any available bloodalcohol test-
ing. Although the Sobczak decision ap-
peared to place greater weight on the 
plaintiff ’s exceptionally high BAC than 
on the accompanying behavior evi-
dence, the other cases examined in this 
article illustrate how courts approach 
this analysis in practice.
  

 The sections below are practical 
recommendations for how trial lawyers 
can successfully navigate discovery, pre-
trial motion practice, and trial where 
the admissibility of  the consumption 
of  alcohol is an issue in the case.

 “Impairment” is our magic word. 
No matter the level of  intoxicating 
substance that is revealed in the test 

results, the standard never changes. If  
the probability of  impairment cannot 
be established, then the evidence will 
likely be excluded.
 If  you are seeking the introduc-
tion of  evidence of  intoxication, then 
you need to develop appropriate facts 
to lay a proper foundation for im-
pairment opinions. You should aways 
try to secure evidence of  the type of  
drugs or alcohol consumed, as well as 
the amounts of  the substance(s) con-
sumed. A witness that can describe 
how a party was acting before and 
during the occurrence will be very im-
portant to prove impairment and un-
usual behavior. In every case, strive to 
meet the “Drinking Plus” test, even if  
the individual has a very high BAC. At 
an absolute minimum, disclose expert 
opinions that include the magic word 
“impairment.”
 If  you are seeking to exclude the 
evidence, then attack the relied upon 
facts and the foundation of  the opin-
ions offered by the experts and occur-
rence witnesses. Challenge any witness 
that offers estimates or opinions based 
solely on test results. If  the occurrence 
witnesses testifying to pre-accident be-
havior cannot be sure that the party in 
question was truly intoxicated, make 
the witness admit that fact. If  an ex-
pert witness does not have facts of  the 
pre-accident conduct or behavior in 
question, make the witness admit that 
fact. If  the BAC results are relatively 
low, make sure the judge is educated 
on Petraski II and French, and that “un-
der the infl uence” does not necessarily 
mean the same thing as “impaired.”  If  
an expert cannot testify to a reasonable 
degree of  medical certainty that the 
individual was impaired, then that be-
comes the centerpiece of  your attack in 
depositions and in motion practice.
 Your ability to admit or exclude 
intoxication evidence will ultimately 
depend on the facts developed in de-
positions. Unless the BAC results are 
extremely high or extremely low, judges 
tend to rely heavily on expert testimony 
and factwitness observations, meaning 
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you begin winning or losing this issue 
the moment depositions start.

 The party seeking to exclude evi-
dence of  intoxication should fi le one 
or more motions in limine on this is-
sue prior to trial. These motions will be 
heavily contested by the other side, so 
be prepared to argue the facts and the 
case law in detail.
 First, the motions should have a 
written brief  supporting your position. 
You should cite multiple cases and not 
merely rely on just one case that you 
believe is favorable. You must address 
the Petraski cases. If  the Petraski cases 
are bad for you, distinguish them or 
point to better alternatives, but do not 
ignore them. The judge or opposing 
counsel will almost certainly discuss Pe-
traski, so be ready to discuss the cases 
one way or the other. You should also 
reference the jury instructions in your 
brief, as a judge is going to put a lot of  
weight on arguments anchored to stan-
dard instructions that will be given to 
the jury.

 If  a motion to exclude evidence is 
granted, it is important to make sure 
that both direct and indirect evidence 
is excluded from the record. BAC tests, 
fi eld sobriety tests, and bodycam foot-
age are obvious types of  evidence to 
exclude, but you should also request 
that the judge warn the parties that 
indirect references to alcohol are also 
disallowed under the reasoning in the 
Wagner case. In some cases, it may be 
necessary to advise the court that you 
will seek a mistrial if  the order is vio-
lated you so that the other side is aware 
of  the gravity of  the issue, and does 
not try and play fast and loose with the 
ruling.

 Trial lawyers should recognize that 
drinking and driving is a lightning rod 
issue that should be addressed during 
voir dire if  the judge has allowed the 
evidence into the case. Even if  a po-
tential juror does not have strong per-
sonal feelings about drinking and driv-
ing, they are unlikely to admit this in a 
courtroom. The reality is that there are 

no positive conversations to be had on 
this subject. Therefore, your best bet is 
to use voir dire to screen out potential 
jurors that have preconceived negative 
opinions of  alcohol, or direct personal 
experiences where alcohol has caused 
damage in their lives. A good opening 
question is “Do you have strong feel-
ings about drinking and driving or al-
cohol in general?”.
 If  a potential juror who has suf-
fered a personal loss due to drunk 
driving is discovered on the panel, the 
best thing to do is to be empathetic 
and swiftly move on. Avoid asking the 
potential juror to publicly share too 
many details about their tragedy. Sim-
ply establishing that they have a per-
sonal tragedy in their past related to 
alcohol or drunk driving is likely suf-
fi cient. From there, the conversation 
should then be taken into chambers so 
that additional facts about the negative 
experience can be discussed in a more 
private setting. Next, you should ask 
the potential juror whether they can 
see past their own individual experi-
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ences and render an unbiased decision 
based solely on the facts presented in 
the present case. If  the answer is no, 
then this should allow you to pursue a 
“for cause” challenge against the po-
tential juror, allowing you to save a very 
valuable peremptory challenge.
 The risks described in this sec-
tion should be a warning to litigators 
considering putting a case involving a 
drunk driver in front of  a jury. If  you 
represent a defendant that caused inju-
ries while intoxicated, the end of  voir 
dire is a good opportunity to reconsider 
going to verdict. If  every panel has at 
least one potential juror describing a 
personal tragedy related to drunk driv-
ing, then your entire panel may be poi-
soned even if  you succeeded at getting 
an individual potential juror struck for 
cause.

 The case law is littered with deci-
sions where appellate courts reversed 
lower court rulings on the issue of  
admissibility of  evidence of  intoxica-
tion. The Petraski line of  cases is the 
perfect example of  how monumental 
this change can be once the appellate 
court gets involved. In Petraski I, the 
jury ultimately found for the plaintiff  
and awarded her $35,835,684 (reduced 
down to $26,876,763 after a fi nding of  
25 percent contributory negligence). 
The verdict was appealed, which re-
sulted in the Petraski II trial where the 
evidence of  alcohol consumption was 
admitted. The jury in Petraski II then 
found for the defense, erasing the 
plaintiff ’s $27 million jury victory in 
the fi rst trial. The reversal of  fortunes 
in the Petraski cases demonstrates the 
signifi cance that this evidence has on a 
jury.
 The Petraski cases also illustrate 
the importance of  maintaining proper 
objections before, during, and after the 
trial. Because there is no bright-line 
rule on this issue, making proper ob-
jections, at the proper time, is critical in 
maintaining your client’s future rights 

to appeal.
 If  the court decides to admit evi-
dence of  intoxication during pre-trial 
motions, then the fi rst objection should 
occur before the opening statement is 
even made. If  you believe that the judge 
has improperly allowed the admission 
of  evidence of  alcohol consumption, 
then you must make sure that you do 
not “open the door” to that evidence 
yourself. Smart trial lawyers know to 
get in front of  diffi cult facts during 
opening statements. That said, by front 
running the introduction of  facts relat-
ed to alcohol, you have introduced the 
evidence voluntarily and have therefore 
waived any objections on this issue. The 
best practice is to make a continuing 
objection to any reference to alcohol 
during the pendency of  the trial before 
the jury enters the room. Clarify on the 
record that any discussion of  alcohol 
is made over your objection, including 
your own discussion of  alcohol during 
the trial, and that your discussion of  
the admitted evidence does not consti-
tute a waiver of  your ability to appeal 
the issue.  
 If  a court has excluded evidence 
of  alcohol consumption and a party 
raises it at trial in violation of  a motion 
in limine, do not feel obligated to im-
mediately object. Such objections run 
the risk of  highlighting the issue to the 
jury. If  the trial is otherwise going well, 
you may want to consider a rehabilita-
tive instruction from the judge instead 
of  a motion for a mistrial. Remember, 
Wagner makes it clear that you can make 
sensitive objections outside the pres-
ence of  the jury. If  you feel the issue 
needs to be addressed immediately, 
then ask for a side bar or recess. Don’t 
jump out of  your chair and turn a po-
tential spark into a lightning rod.
 Finally, if  evidence of  intoxication 
is plead as an affi rmative defense and 
the defendant fails to prove “impair-
ment,” you must make a motion for 
a directed verdict against the affi rma-
tive defense prior to closing arguments. 
This is the most effective way to pres-
ent an appealable issue, as evidence will 

be closed at that time, and the court 
will have the full facts in the record for 
consideration. If  there is no evidence 
is in the record that demonstrates “im-
pairment,” you should have a clean is-
sue for appeal. It is also advisable to fi le 
a similar post-trial objection after the 
verdict.

 Although alcohol has its place in 
our society, only the willfully blind can 
ignore the damage that it causes every 
day. For some, the negative conse-
quences of  alcohol have been minor.  
For others, alcohol has destroyed their 
lives. Your jury will probably have some 
members from both sides of  the spec-
trum, and certainly many in between.
 Plaintiff  lawyers should seriously 
consider taking a case when they learn 
that their perspective client had been 
drinking alcohol prior to the accident. 
Even if  their alcohol consumption was 
not a cause of  the accident, the specter 
of  the intoxication affi rmative defense 
will haunt the case and make settlement 
practically impossible. That said, there 
is a direct correlation between value and 
appetite for risk. If  a plaintiff  is seri-
ously injured by a party with signifi cant 
assets or insurance coverage, then the 
risk assessment probably inverts in fa-
vor of  taking the case. But understand 
that such thinking is nothing more than 
part of  the value proposition – The risk 
does not go away, or even really change, 
because even the most valuable poten-
tial claim can still be a zero when you 
ask twelve strangers to decide the out-
come. On the fl ip side, defense lawyers 
representing a drunk driver who caused 
injuries should take a long, hard look at 
the policy limits of  their insured before 
letting a plaintiff  fi le a complaint. It is 
usually better to overpay on the case 
than it is to risk exposure to a bad faith 
claim if  a jury comes back with an out-
sized award. 
 Petraski I generated a $27 million 
verdict and Petraski II reversed to a de-
fense verdict. Long and costly appeals 
followed each trial. Whether you are 
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on the plaintiff  or defense side of  a 
case involving alcohol, these outcomes 
should always remain front and center 
in your mind because they are not just 
an example of  what can happen, but 
what did happen.      
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